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STRIP SEARCHES

You have already received strip search training in the course of this training day.
Do you have any questions a result of the strip search training or just generally
about strip searches? Do you feel confident you know what actually does or does
not constitute a strip search? Do you know where the line is between a routine
search incident to arrest and a strip search? Do you know what constitutes a
body cavity search? Do you know the requirements to appropriately conduct a
strip search in a misdemeanor/traffic situation and felony situation?

NEW LEGISLATION
Columbus City Code

Ord 0950-2008 — Bicycles
Effective Dates: 8/13/08 & 7/14/09
Relevant Codes: CCC 2173.02, 2173.04

Bicycles to be ridden near right side of roadway

Ord 0950-2008 adds the following language to CCC 2173.04, which generally
requires bicycles to be ridden “as near to the right side of the roadway as
practicable”. This portion of the ordinance was effective on 8/13/08.

2173.04(C) This section does not require a person operating a
bicycle to ride at the edge of the roadway when it is unreasonable
or unsafe to do so. Conditions that may require riding away from
the edge of the roadway include when necessary to avoid fixed or
moving objects, parked or moving vehicles, surface hazards, or if it
otherwise is unsafe or impracticable to do so, including if the lane is
too narrow for the bicycle and an overtaking vehicle to travel safely
side by side within the lane.

Child bicycle helmet law

The ordinance also creates the child bicycle helmet law, which is reprinted below.
Note that Section (B)(1) creates culpability for a child not wearing a helmet, and
section (B)(2) creates culpability for a parent, guardian or custodian who
knowingly permits a child to ride a bicycle without a helmet. Violations of this
section are an MM on the first offense, an M4 on the second offense within one
year, and an M3 on the third offense within one year. Pursuant to the
ordinance, the child bicycle helmet law cannot be enforced until 7/14/09.

2173.02 (B)(1) No person under the age of eighteen (18) shall
operate a bicycle or children's non-motorized vehicle within the City
without wearing a protective helmet on the person's head, with the
chin strap fastened under the person's chin. Such helmet shall be
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fitted to the size of the operator's head and shall meet or exceed
the standards set forth by the U.S. Consumer Product Safety
Commission (CPSC).

No person the age of one (1) or older but under the age of eighteen (18)
shall ride as a passenger on a bicycle or non-motorized vehicle equipped
with a firmly attached passenger seat or astride a regular seat on a
tandem bicycle, within the City without wearing a protective helmet on the
person's head, with the chin strap fastened under the person's chin. Such
helmet shall be fitted to the size of the operator's head and shall meet or
exceed the standards set forth by the U.S. Consumer Product Safety
Commission (CPSC).

(B)(2) No person, who is the parent, guardian, custodian, person having custody
or control, or person in loco parentis of a child under eighteen (18) years of age
shall authorize or knowingly permit such child to violate any provision of this
division.

Ord 1062-2008 — Aggressive Panhandling
Effective Date: 1/15/09
Relevant Statute: CCC 2333.02

Solicitation after Dark

Ord 1062-2008 creates the new offense of Solicitation after dark: No person
shall solicit after 8:00 p.m. and before 7:00 a.m. on any dates on which Daylight
Savings Time (DST) is in effect; or after 7:00 p.m. and before 7:00 a.m. during
any dates on which DST is not in effect. Violations of this ordinance are an MM
on the first offense, and an M4 for subsequent offenses.

"Solicit " is defined as asking in person and by words for an immediate grant of
money, goods, or other property of value as a charity from another person(s)
when the person making the request is not known to the person(s) who are the
subject of the request. The term "solicit" shall not mean the act of passively
standing or sitting with a sign or other indicator that a donation of money,
goods, or any other property of value is being sought without any vocal
request other than aresponse to an inquiry by another person.

Aggressive Panhandling
The ordinance modifies the list of places that constitute prima facie evidence of
aggressive panhandling to include all of the following:

1) Within twenty-five 25 feet of an entrance to or exit from a banking organization or
licensed casher of checks during its business hours;

2) Within 25 feet of an ATM or the entrance to or exit from an ATM facility;
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3) Within the physical confines of a bus stop area shelter or at the entrance to or
exit from a bus stop shelter;

4) At the entrance to or exit from a bus stop area shelter;
5) Within 10 feet of a public parking meter or a public pay telephone;

6) Within 10 feet of the outside boundary of a parking lot where the deposit of funds
in a public parking meter, the deposit of funds in a coin machine, or the payment
of funds to a parking attendant is required for use of a particular individual
parking space; or,

7) Within 25 feet of any outdoor patio, including, but not limited to, a sidewalk cafe.

Ohio Revised Code

HB 392 — Next of Kin Database
Effective Date: 7/31/08
Relevant Statute: RC 4501.81

HB 392 requires the Bureau of Motor Vehicles to establish a database of the next
of kin of persons who are issued driver's licenses, temporary instruction permits,
and state ID cards. Information in the database must be accessible only to
employees of the Bureau and to criminal justice agencies, and it is not a public
record. Law enforcement officers must make a good faith effort to notify the
person specified in the database in the event of a motor vehicle accident (or
emergency situation) in which a person dies or is seriously injured or rendered
unconscious, and is unable to communicate with the contact person specified in
the database. The BMV must have the database operational by January 31,
20009.

HB 46 — Public Records / Credit Report Security Freeze
Effective Date: 8/5/08
Relevant Statutes: RC 149.434, 149.45, 319.54, 1349.52, 2901.13

Requesting the redaction of protected individual’'s address

The act permits a protected individual (peace officer, parole officer, prosecuting
attorney, assistant prosecuting attorney, correctional employee, youth services
employee, firefighter, or EMT) to request a public office other than a county
auditor to redact that individual’'s address from any record made available to the
general public on the internet. The request must be made in writing on a form
developed by the Attorney General. A protected individual can also submit a
written request by affidavit requesting the county auditor to remove the
individual’'s name from the general tax list and general duplicate of real and
public utility property, and to insert the individual’s initials as the name that
appears on the individual’s deed. A public office must act on the request, or
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explain why redaction is impracticable, within five business days of receiving the
request.

Statute of Limitation for identity fraud

The act modifies the statute of limitations for identity fraud to permit prosecution
to be commenced within five years after discovery of the offense by an aggrieved
person (or that person’s legal representative).

SB 150 — Liquor Sales
Effective Date: 9/1/08
Relevant Statutes: RC 4301.10, 4301.20, 4301.62

Military ID Cards as proof of age

SB 150 adds a “military identification card...that displays a picture of the
individual” to the forms of identification that provide an affirmative defense to
persons charged with selling alcohol to underage persons. In order for the
affirmative defense to apply, the person buying alcohol must exhibit an ID card
showing that he or she is at least 21 years of age at the time of the purchase.

Sale of beer and liquor at a private residence without a permit
The act permits alcohol sales, without a liquor permit, at a private residence, not
more than five times per year at an event that has the following characteristics:
e itis for a charitable, benevolent, or political purpose, but no proceeds are for the
profit or gain of any individual
e it has no more than 50 persons in attendance
e it does not exceed 12 hours
e alcohol sales do not take place between 2:30 a.m. and 5:30 a.m.

SB 184 — CCW / Self Defense
Effective Date: 9/9/08
Relevant Statutes: RC 2901.05, 2901.09, 2923.12, 2923.121, 2923.122, 2923.126,
2923.16, 2923.163

Carrying concealed weapons

SB 184 specifies that "carrying concealed weapons" (2923.12) does not apply to
a person's transportation or storage of a firearm in a motor vehicle for any lawful
purpose, if the firearm is not on the actor's person. The act also specifies that
"carrying concealed weapons" does not apply to a person's storage or
possession of a firearm in his or her own home for any lawful purpose.

Improperly handling firearms in a motor vehicle

The act modifies one of the permissible methods for any person to carry a
firearm in a motor vehicle (2923.16). Under former law, one of the permissible
methods was “in plain sight with the action open or the weapon stripped, or, if the
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firearm is of a type on which the action will not stay open or which cannot easily
be stripped, in plain sight”. The act specifies that this method of transportation
only applies “if the firearm is at least 24 inches in overall length as measured
from the muzzle to the part of the stock furthest from the muzzle and if the barrel
is at least 18 inches in length”.

The act also modifies one of the permissible methods for CCW permit holders to
carry a handgun in a motor vehicle. Under former law, one of the permissible
methods was “securely encased by being stored in a closed, locked glove
compartment or in a case that is locked”. The act allows a handgun to be stored
in a closed, but unlocked, glove compartment or vehicle console. However, a
case containing a handgun must still be locked if that case is not in plain view.

The act redefines the term "unloaded" for purposes of improperly handling
firearms in a motor vehicle, so that it means (1) no ammunition is in the firearm,
and (2) no ammunition is loaded into a magazine or speed loader that may be
used with the firearm and that is located anywhere within the vehicle.

Modified penalty for failure to inform

The act modifies the penalty for a CCW permit holder who fails to promptly
inform a law enforcement officer that he or she is a permit holder and is carrying
a concealed handgun when (1) the permit holder is stopped for any law
enforcement purpose (2923.12(B)(1)), or (2) the permit holder is the driver or an
occupant of a motor vehicle that is stopped as a result of a traffic stop
(2923.16(E)(3)). While the offense is typically an M1, the act makes it an MM if
at the time of the stop, any law enforcement officer involved with the stop had
actual knowledge that the offender was a permit holder. The act further specifies
that the offender's permit may not be suspended for the violation.

Procedure for storing and returning surrendered firearms

The act requires a law enforcement officer who stops a person for a possible
CCW or improper transport violation to return the firearm to that person unless
(1) the person is charged with CCW or improper transport, (2) the person is
arrested for any other offense, (3) the person is otherwise prohibited from
possessing the firearm, or (4) the firearm is contraband. The act further provides
that if a law enforcement officer otherwise seizes a firearm from a person, or the
person surrenders a firearm for any other reason, the officer or other law
enforcement personnel must maintain the firearm in a manner that it can be
identified and returned to the person in the same condition as when seized. The
act also requires a court to award reasonable costs and attorney’s fees when it
finds that an officer improperly failed to return a firearm.

lllegal possession of a firearm in liquor permit premises

The act modifies the offense of "illegal possession of a firearm in liquor permit
premises” (2923.121) to prohibit possessing a firearm in “any room in which any
person is consuming liquor” in a D permit premises (former law prohibited
possession of a firearm in “any room in which liquor is being dispensed”). The
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act also provides that "illegal possession of a firearm in liquor permit premises,"
does not apply to any of the following persons:

e the principal holder of a D permit who (1) is in the permit premises, (2) is a CCW
permit holder, and (3) is not consuming liquor or under the influence of alcohol or
a drug of abuse

e any off duty peace officer who (1) is an agent or employee of a D permit holder,
(2) is in the permit premises, (3) is otherwise authorized to carry firearms while in
the course of his or her official duties, and (4) is not consuming liquor or under
the influence of alcohol or a drug of abuse

e any person in a retail store with D-6 and D-8 permits who: (1) is a CCW permit
holder, and (2) is not consuming liquor or under the influence of alcohol or a drug
of abuse.

Violations of this section are generally an F5, but they are an F3 if the offender
commits the offense by “knowingly carrying or having the firearm concealed on
the offender's person or concealed ready at hand”.

lllegal conveyance or possession of a deadly weapon in a school safety zone
The act provides that "illegal conveyance or possession of a deadly weapon or
dangerous ordnance in a school safety zone" and "illegal possession of an object
indistinguishable from a firearm in a school safety zone" (2923.122) do not apply
to a person who: (1) is a CCW permit holder, (2) is in a motor vehicle, (3) is in the
process of picking up or dropping off a child, and (4) is not in violation of
“improper transport” (2923.16).

Concealed handgun licensee--prohibited places

The act prohibits a CCW permit holder from carrying a concealed handgun in a
"government facility of this state or a political subdivision of this state", unless the
facility is used primarily as a shelter, restroom, parking facility, or rest facility.

The act prohibits a landlord from restricting a tenant, or a guest of a tenant, from

lawfully carrying or possessing a handgun in a rented residential premises when:
(1) the tenant or guest is a CCW permit holder, and (2) the tenant entered into a

rental agreement with the landlord after 9/9/08. However, this provision does not
apply to “a dwelling unit that is owned or operated by a college or university”.

The act specifies when persons can be charged with criminal trespass for
carrying a firearm onto private property (this also includes property owned by a
governmental entity, but leased to a private person or entity). A person can be
charged with criminal trespass for carrying a firearm onto private property if the
owner or person in control of the property posts a sign in a conspicuous location
prohibiting persons from carrying firearms onto the property. However, that
person cannot be charged with criminal trespass if the private property is
primarily a parking lot or other parking facility.
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Self-defense

The act provides that a person is presumed to have acted in self defense (or
defense of another) when using deadly force, if the person against whom the
force is used (1) is in the process of unlawfully entering, or has unlawfully
entered, the residence occupied by the person using deadly force, or (2) is in the
process of unlawfully entering, or has unlawfully entered, the vehicle occupied by
the person using deadly force. However, a person using deadly force is not
untitled to this presumption if: (1) the person against whom force is used has the
right to be in the residence or vehicle, or (2) the person who uses force is
unlawfully in the residence or vehicle. The act provides that a person who is
lawfully in his or her residence has no duty to retreat before using force in self-
defense, defense of another, or defense of that person's residence. The act also
provides that a person who lawfully is an occupant of that person's vehicle, or a
vehicle owned by an immediate family member, has no duty to retreat before
using force in self-defense or defense of another.

SB 183 — Importuning / Compelling Prostitution
Effective Date: 9/11/08
Relevant Statutes: RC 2909.07, 2907.21, 2907.40

Importuning
SB 183 enhances the penalty for importuning when the offender has a prior

conviction for any sexually oriented offense or child-victim offense. Specifically,
violations of 2907.07(A) or (C) are an F3 on the first offense, and an F2 when the
offender has a prior conviction for any sexually oriented offense or child-victim
offense. Violations of 2907.07(B) or (D) are an F5 on the first offense, and an
F4 when the offender has a prior conviction for any sexually oriented offense or
child-victim offense. The act also requires a mandatory prison term for these
offenders.

Compelling prostitution

The act adds several compelling prostitution offenses that effectively expand all
offenses involving minors to also include persons “the offender believes to be a
minor...whether or not the person is a minor”.

SB 220 — Prostitution
Effective Date: 9/30/08
Relevant Statutes: RC 2929.01, 2929.14, 2929.24, 2941.1421

SB 220 permits courts to impose additional jail time for persons convicted of
prostitution-related offenses (promoting prostitution, procuring, soliciting, loitering
to engage in solicitation, and prostitution), when the offense is "committed in
proximity to a school". An offense is “committed in proximity to a school” when it
is committed in a “school safety zone”, or within 500 feet of any school building or
the boundaries of any school premises. A “school safety zone” consists of a
school, school building, school premises, school activity, and school bus. See
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RC 2925.01, 3301.07 and 4511.01 for definitions of these terms.

In order for the act to apply, the criminal complaint charging the
prostitution-related offense must specify that the violation was "committed
in proximity to a school". The specification must be stated at the end of the
complaint, and must state: “the offense was committed in proximity to a school,
to wit: (state distance between offense location and applicable school location)”.
However, additional jail time imposed pursuant to the act is not mandatory, so it
may or may not be imposed at the discretion of the sentencing judge.

SB 17 - OVI
Effective Date: 9/30/08
Relevant Statutes: RC 4511.19, 4511.19.191

Mandatory testing for certain OVI offenders

Under current law, anyone arrested for OVI has a right to refuse to submit to a
chemical test (blood, breath or urine). Absent a search warrant, an officer has no
ability to compel a suspect to submit to a test. SB 17 abolishes this right for
persons arrested for OVI, OVUAC, or Physical Control who meet any of the
following criteria:

e 2 ormore OVI or OVUAC convictions within the prior 6 years,
e 5 or more OVI or OVUAC convictions within the prior 20 years, or
e 1 or more felony OVI convictions within their lifetime.

Under the act, if an OVI suspect who meets any of these criteria refuses to
submit to a chemical test, an officer may employ "whatever reasonable means
are necessary" to ensure that the person submits to a blood test. The act
provides immunity from criminal and civil liability for officers who use "reasonable
means" to get a blood test unless the officer acted with "malicious purpose, in
bad faith, or in a wanton or reckless manner”. Officers should get a warrant
prior to taking a nonconsensual blood draw, unless doing so would
prevent the blood draw from occurring within 3 hours of operation.

HB 195 — Drug Offenses
Effective Date: 9/30/08
Relevant Statutes: 2925.11, 2925.03, 2925.22

Penalty for possession of a Schedule lll, IV, or V drug

HB 195 increases the base penalty for possession of a Schedule I, 1V, or V drug
from an M3 to an M1, when the amount of the drug is less than the bulk amount,
and from an M2 to an F5 when the offender has a prior drug abuse offense
conviction. The bill makes no changes to the penalty for possession of a
Schedule Ill, 1V, or V drug if the amount of the drug equals or exceeds the bulk
amount.
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Definition of “drug” for drug trafficking offenses
The act specifies that, for purposes of drug trafficking offenses, the term "drug”
includes any substance that is represented to be a drug.

Deception to obtain a dangerous drug

The act provides a separate penalty for deception to obtain a dangerous drug
when the offender possesses an uncompleted preprinted prescription blank. The
act also changes the penalties for the offense of deception to obtain a dangerous
drug depending on prior convictions, or on the amount of the drug involved (or
the amount that could be obtained pursuant to the prescription).

HB 209 — Sexual Battery
Effective Date: 4/7/09
Relevant Statute: RC 2907.03

HB 209 expands the offense of sexual battery so that it prohibits a person from
engaging in sexual conduct with another, not the spouse of the offender, when
the other person is a "minor", the offender is a "peace officer”, and the offender is
more than two years older than the other person. A violation of this new
prohibition is a felony of the third degree or, if the other person is less than 13
years of age, a felony of the second degree.

HB 215 — Vehicular Homicide
Effective Date: 4/7/09
Relevant Statute: RC 2903.06

HB 215 enhances the penalties for aggravated vehicular homicide, vehicular
homicide, and vehicular manslaughter if, at the time of the offense, the offender
was driving under a suspension, so that the provision also apples if, at the time of
the offense, the offender did not have a valid driver's license, and was not eligible
for renewal of the offender's driver's or commercial driver's license or permit
without examination.

HB 280 — Domestic Violence / Human Trafficking
Effective Date: 4/7/09
Relevant Statutes: RC 2151.421, 2903.11, 2903.12, 2903.13, 2905.01, 2905.02,
2907.21, 2907.22, 2907.323, 2919.22, 2919.25, 2923.32, 2929.01, 2929.13, 2929.14,
2929.18, 2929.24, 2941.1422, 2941.1423, 3701.791, 3702.30, 4731.22

Penalty for domestic violence when the victim is pregnant

HB 280 increases the penalty for domestic violence when the offender knew that
the victim was pregnant at the time of the offense. The bill enhances M1’s to
F5’'s and M4’s to M3’s. . In order to increase the penalty, the indictment or
affidavit charging the offense must specify that the victim of the offense was a
woman that the offender knew was pregnant at the time of the offense.
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Penalty for felonious assault, aggravated assault, or assault when the victim is
pregnant.

HB 280 requires a mandatory prison/jail term for the offenses of felonious
assault, aggravated assault and assault when the offender knew that the victim
was pregnant at the time of the offense. In order to impose the mandatory
prison/jail term, the indictment or affidavit charging the offense must specify that
the victim of the offense was a woman that the offender knew was pregnant at
the time of the offense.

Mandatory prison terms for certain offenses committed in furtherance of human
trafficking

HB 280 requires that a person who is convicted of or pleads guilty to a felony
offense of kidnapping, abduction, compelling prostitution, promoting prostitution,
illegal use of a minor in a nudity-oriented material or performance committed in
specified circumstances, endangering children committed in specified
circumstances, or engaging in a pattern of corrupt activity; and who also is
convicted of or pleads guilty to a specification that the offender knowingly
committed the offense in furtherance of "human trafficking" be sentenced to a
mandatory prison term and payment of restitution to the victim.

The bill specifies that, as used in its provisions, "human trafficking" means a
scheme or plan to which all of the following apply: (1) its object is to compel a
victim or victims to engage in sexual activity for hire, to engage in a performance
that is obscene, sexually oriented, or nudity oriented, or to be a model or
participant in the production of material that is obscene, sexually oriented, or
nudity oriented, and (2) it involves at least two felony offenses to which all of the
following apply: (a) each of the felony offenses is the offense of kidnapping,
abduction, compelling prostitution, promoting prostitution, engaging in a pattern
of corrupt activity, illegal use of a minor in a nudity-oriented material or
performance, endangering children, or a violation of a law of any state other than
Ohio that is substantially similar to any of the offenses identified in this clause, (b)
at least one of the felony offenses was committed in Ohio, and (c) the felony
offenses are related to the same scheme or plan, are not isolated instances, and
are not so closely related to each other and connected in time and place that
they constitute a single event or transaction.

The bill enacts a human trafficking specification to be used regarding its
provisions described above. It specifies that imposition of a mandatory prison
term under its provisions upon a person under its provisions is precluded unless
the offender in question is convicted of or pleads guilty to kidnapping, abduction,
compelling prostitution, promoting prostitution, illegal use of a minor in a nudity-
oriented material or performance, endangering children, or engaging in a pattern
of corrupt activity and unless the indictment, count in the indictment, or
information charging the offense specifies that the offender knowingly committed
the offense in furtherance of "human trafficking." The specification must be
stated at the end of the body of the indictment, count, or information and must be
stated substantially in a form specified in the bill.
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HB 450 — Underage Purchase of a Handgun
Effective Date: 4/7/09
Relevant Statutes: RC 124.1311, 2923.125, 2923.211, 3333.31, 4506.07, 4506.11,
4507.06, 4507.13, 4507.51, 4507.52

Underage purchase of a handgun

HB 450 permits a person who is 18 or older, and under age 21, to purchase a
handgun if the person is an active or reserve member of the armed services of
the United States or the Ohio National Guard, or was honorably discharged from
military service in the active or reserve armed services of the United States or the
Ohio National Guard, and the person has received firearms training from the
armed services or the National Guard or equivalent firearms training.

SB 320 — Organized Retail Theft
Effective Date: 4/7/09
Relevant Statute: RC 1333.851, 2913.01, 2913.02, 2913.72, 2923.31

SB 320 expands the list of offenses that are within the definition of "corrupt
activity" under the Corrupt Activity Law to also include "organized retail theft."
The act defines the following terms:

(1) "Organized retail theft" means the theft of "retail property" with a "retail value"
of $500 or more from one or more retail establishments with the intent to sell,
deliver, or transfer that property to a "retail property fence."

(2) "Retail property” means any tangible personal property displayed, held,
stored, or offered for sale in or by a retail establishment.

(3) "Retail property fence" means a person who possesses, procures, receives,
or conceals retail property that was represented to the person as being stolen or
that the person knows or believes to be stolen.

(4) "Retail value" means the full retail value of the retail property. In determining
whether the retail value of retail property equals or exceeds $500, the value of all
retail property stolen from the retail establishment or retail establishments by the
same person or persons within any 180-day period must be aggregated.

HB 320 — Child Restraint
Effective Date: 4/7/09 & 10/7/09 & 4/7/10
Relevant Statute: RC 4507.071, 4511.093, 4511.81, 4513.263

Under HB 320, a child who is less than eight years old and less than four feet
nine inches in height, must be secured in a booster seat when being transported
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in a motor vehicle (other than a taxi or public safety vehicle), if that child is not
otherwise required to be transported in a child restraint system. Booster seats
required under the bill must meet federal motor vehicle safety standards.
Enforcement of this provision by law enforcement officers is "secondary,"
so officers cannot stop a motor vehicle for the sole purpose of determining
whether a booster seat violation has occurred.

Any child who is between 8 and 15 years of age must be properly restrained
either in a child restraint system or in a seatbelt. For example, a child who is 7
years old and over four feet nine inches in height is not required to be in a
booster seat, but is required to wear a seatbelt. A child who is 7 years old and
less than four feet nine inches in height specifically would be required to be in a
booster seat.

The child restraint provisions do not apply when an emergency exists that
threatens the life of any person operating or occupying a motor vehicle that is
being used to transport a child who otherwise would be subject to the child
restraint provisions.

The child restraint provisions do not apply to a person operating a motor vehicle
who has an affidavit signed by a licensed physician or chiropractor that states
that the child who otherwise would be required to be restrained has a physical
impairment that makes use of a child restraint system, booster seat, or occupant
restraining device impossible or impractical. This exception applies only if the
vehicle operator has safely and appropriately restrained the child in accordance
with any recommendations of the physician or chiropractor as noted on the
affidavit.

The bill deems it to be a single violation if the operator of a motor vehicle, at the
same time, on the same day, and at the same location, fails to properly secure
more than one child in a required child restraint system, booster seat, or
occupant restraining device.

The effective date of the booster seat portions of the bill is delayed by six
months, and for six months following that time any person who violates the
booster seat requirements must be given a warning and not a ticket,
citation, or summons.

HB 74 — Voyeurism
Effective Date: 4/7/09
Relevant Statute: RC 2907.08

HB 74 adds spying or eavesdropping to the number of ways to commit voyeurism
when the victim is a minor. The complete subsection now reads: No person, for
the purpose of sexually arousing or gratifying the person's self, shall commit
trespass or otherwise surreptitiously invade the privacy of another to videotape,
film, photograph, otherwise record, or spy or eavesdrop upon the other person in
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a state of nudity if the other person is a minor. The act increases the penalty for
a violation of this prohibition from a misdemeanor of the first degree to a felony of
the fifth degree.

SB 248 — Fail to Report Unauthorized Use of Electronic Property
Effective Date: 4/7/09
Relevant Statutes: RC 1345.51, 1349.80, 1349.82

SB 248 prohibits a person who knows that an unauthorized use of computer,
cable, or telecommunication property has been or is being committed, or who
has received information derived from such an unauthorized use, from knowingly
failing to report the violation to law enforcement authorities. A violation of this
provision is a misdemeanor of the second degree.

However, a person need not disclose the information required above if the
information is privileged, would incriminate a member of the person's immediate
family, would amount to revealing a privileged news source, would amount to
disclosure of a confidential communication to a clergy member, or would amount
to revealing information acquired in the course of the person's duties in
connection with a drug treatment or crime victim program.

.  TERRY STOPS AND PAT-DOWNS

These may seem like the most basic of all law enforcement topics given that they
have been around for so long and aren’t complicated on the surface. However,
as you know, these simple concepts continue to be the subject of countless
suppression motions, lawsuits, and citizen complaints. Officers are still called
upon in case after case to explain the legal basis for why they stopped a citizen
and for how they conducted the stop.

U.S. v. Williams, 2008 U.S. Dist. LEXIS 86910

*This is a recent CPD case decided in Federal District Court which deals with the
most basic question about officer/citizen contacts: When does an officer’s
interaction with a citizen become a Terry stop as opposed to being a consensual
contact?

Critical Points of this case:

*Officers may have consensual encounters with citizens. In a consensual
encounter officers may ask citizens general questions without having reasonable
suspicion of criminal activity, so long as the officers refrain from the type of
intimidating behavior that would lead a reasonable person to believe that the
person was not free to leave.
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*A person approached in this fashion need not answer any questions, and may
continue on his or her way unfettered by any real or implied restraint, and he may
not be detained even momentarily for his refusal to listen or answer.

*The following factors can turn a consensual encounter into an involuntary
seizure for which you need reasonable suspicion: 1) The threatening presence of
several officers, 2) the display of a weapon by an officer, 3) some physical
touching of the person of the citizen, or 4) the use of language or tone of voice
indicating that compliance with the officer's request might be compelled.

*In this case the judge felt the immediate use of accusatory language toward a
person who the officer had previously arrested was the key factor which turned
this encounter into a Terry stop. This case was a close call! This might seem like
semantics, but if the officer had approached the whole group and simply asked
defendant what he was doing, and if he had any warrants, without accusing him
of being a trespasser, this would have likely been seen as a consensual
encounter by the judge.

State v. Amilcar, 2008 Ohio 6918

*This is a very recent CPD case. It is a classic reasonable suspicion vehicle stop
situation. This case addresses a question we get: When can you stop a car for a
Terry stop without viewing a traffic violation to justify the stop?

Facts -- Columbus Police Officer lan Pruitt received a dispatch concerning "a
green Toyota that was driving around shooting rounds off" in the Morse and
Chesford area. He and his partner went to the area, looked for the car, and
spoke to a withess who gave them a description of the car and people inside
(three African-American males one of whom was wearing a yellow shirt). Officer
Pruitt aired this description.

Officer Schwendeman stopped shortly thereafter stopped a car fitting this
description. He testified he stopped the car because it matched the description of
a green Toyota, it was close in location and time to where the shots had been
fired, and there were three African-American males in the car. Schwendeman,
upon stopping the car, told defendant Amilcar, who was the driver, why he had
been stopped. Officer Schwendeman received permission to search the car and
upon approaching the passenger side saw a gun sticking out from under the
passenger seat. Officer Daugherty, who had heard the information aired by
Officer Pruitt, arrived at the scene to assist. He stated that "Officer
Schwendeman said that he had located the gun, and so | went up, saw the gun
that was under the right front passenger's seat. And there was also the yellow
shirt sitting kind of tucked under the seat, but still it was showing." Officer
Schwendeman removed the gun and the shirt from the car. Officer Daugherty
stated that the front passenger admitted "that they were driving around firing off
shots."
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Issue — Did Officer Schwendeman have reasonable suspicion for the stop?

Analysis and Holding — An automobile stop, with the attendant temporary
detention of its occupants, constitutes a seizure under the Fourth Amendment.
Police officers need not have probable cause to detain a person in an
investigatory stop. Rather, they need only have a "reasonable and articulable
suspicion that the person seized is engaged in criminal activity." In other words, a
stop is reasonable under the Fourth Amendment when officers can point to
"specific and articulable facts which, taken together with rational inferences from
those facts, reasonably warrant that intrusion."”

The court first focused on the information aired by radio and Officer Pruitt. The
court noted that Officer Pruitt received a dispatch concerning shots being fired.
He and his partner went to the scene and interviewed a witness. Based on that
interview, Officer Pruitt aired a description of the car (a green Toyota) and its
occupants (three black males, one wearing a yellow shirt or a shirt with yellow
sleeves).

The court then focused on the stop by Officer Schwendeman, which was based
on that information. Schwendeman testified that he heard the call regarding shots
being fired in the area in which he was patrolling. He also heard the description
of the vehicle as a green Camry. When he came upon Amilcar’s vehicle, a green
Toyota Camry, in that area, he said, "That's the car right there, a Camry, green
Camry.' So we made a stop on it." Officer Schwendeman saw the car within
minutes of the dispatch airing the description, and the area in which he saw the
vehicle was in close proximity to the area where the shots were purportedly fired.
The car matched the description, as did its occupants. Based on this evidence,
the court concluded that Officer Schwendeman cited specific and articulable facts
that gave rise to a reasonable suspicion that the occupants of the vehicle,
including Amilcar were engaged or about to be engaged in criminal activity.

State v. Ross, 2008 Ohio 882 (Stark County) and Scott v. City of Cleveland,
555 F. Supp. 2d 890 (2008 U.S.D.C Northern District of Ohio) — These are
cases which have recently interpreted the concept that unprovoked flight in a
high crime area invites pursuit. Ross court reiterated holding of Wardlow:
Headlong flight - wherever it occurs - is the consummate act of evasion: it is not
necessarily indicative of wrongdoing, but it is certainty suggestive of such.
Allowing officers confronted with such flight to stop a fugitive and investigate
further is quite consistent with the individual's right to go about his business or to
stay put and remain silent in the face of police questioning. However, the Scott
court pointed out the following: While Scott's flight from the unidentified police
officers would be a factor that could help support reasonable suspicion, this flight
in a high crime area alone is not enough to create reasonable suspicion.
Wardlow rested its decision on two facts that created reasonable suspicion: (1)
"respondent's presence in an area of heavy narcotics trafficking; and
"unprovoked flight upon noticing the police.” The key differences between
Wardlow and the Scott case are that the Plaintiff's flight was neither unprovoked
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nor was it upon noticing the police. Flight is always a factor in determining
reasonable suspicion and in some cases can be the only factor for the stop.

State v. Vaughn, 2008 Ohio 4585

*Cleveland police case answers this FAQ: When can you stop suspect suspected
of having gun when tip is given to you in person by unknown citizen?

Critical Points of this case:

*You cannot stop based on an anonymous tip alone. You must corroborate some
aspect of tip which indicates suspect is engaged in criminal activity. Anonymous
tips given to you in person carry more weight than those given over the phone
and thus seem to require less corroboration. This case is a good example of how
much corroboration is needed when the tip is in-person. This case also shows
that explaining your experience with certain behaviors helps bolster reasonable
suspicion.

Facts: Officer John Lundy testified that in the early morning hours he parked his
zone car at a problem corner. After the bars close, large crowds gather at the
Marathon gas station at that corner and there are problems including felonious
assaults and robberies. Between 4:00 and 4:30 a.m., an unknown male
approached Officer Lundy's car and informed him that some males were getting
ready to fight across the street from the gas station and that someone had a gun.
Officer Lundy and his partner drove to that location and observed a black Jeep
drive away upon their approach. Also, one male ran away, and defendant
Vaughn began to walk away.

Officer Lundy testified that Vaughn never made eye contact with the police as he
walked away. Officer Lundy stated that he observed what looked like a weapon
inside the pants pocket or inside the hip area of Vaughn's pants. He also testified
that Vaughn was walking with a limp, as if he had something in his pocket.
Officer Lundy could see a bulge, which was in the shape of a gun. He later
testified: "I've been doing this 18 years, you know. I've seen it before. That's what
| told my partner. | said, it looks like he has a gun in his pants.” This was also a
high crime area. Officer Lundy approached Vaughn and told him to keep his
hands up. Vaughn said: "Nothing's going on. | didn't do anything." Officer Lundy
told him that they were just checking things out. Officer Lundy checked Vaughn
for weapons. From the outside of Vaughn's clothes, Officer Lundy felt a gun. A
gun was recovered.

Issue: Was there reasonable suspicion for the stop?

Analysis and Holding: The court found that based on the tip and what the
officers observed there was reasonable suspicion. The court explained that the
general rule is that you cannot stop and detain a person based purely on an
uncorroborated anonymous tip — you must corroborate some aspect of the tip
showing the suspect is or has engaged in crime. The court then applied this rule
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to this case holding as follows: “We find that Officer Lundy had a reasonable
suspicion that Vaughn was armed; therefore, a protective search was warranted.
Here, the tipster reported that someone had a gun. He reported this information
to the police in person, not by an anonymous phone call. This was a high-crime
area, and all the individuals dispersed upon police arrival. Vaughn was observed
walking with a limp, as if he had something in his pocket. Officer Lundy testified
that he saw a bulge in Vaughn's pants in the shape of a gun. Finally, Lundy
testified that in his 18 years on the force, he has seen this type of "limp"
numerous times.

State v. Portis, 2009 Ohio 32

*This case analyzes a Terry stop and pat-down which were based on information
given to the officer by a known citizen informant (who later recanted).

Facts -- Officer Frank Cruz testified that he received a dispatch about "shots
fired." Officer Cruz responded to the scene, where he found a group of five
people standing in a driveway. The people told the officer that a shooting had
occurred. According to Officer Cruz, he spoke primarily with one "main person.”
This person told the officer his whole name, and the officer recorded his last
name, "Roberts."

According to Officer Cruz, Roberts told him that a man named Glen Portis argued
with some men in the driveway and shot at them. Roberts described Portis’
vehicle and gave a description of his house on East 91st Street. Roberts told the
officer that Portis had driven away in his tan car after the shooting. Finally, Officer
Cruz testified that Roberts told him that Portis was his mother's "boyfriend or
something like that." According to Officer Cruz, the other people in the driveway
corroborated Roberts' story. This information was then broadcast.

Sergeant Butler was patrolling with Officer Sanders when they heard a dispatch
about "shots fired." Subsequent dispatches informed them that the suspect was
named Glen Portis, he was driving a tan Chevy or Buick, and he lived at an
address on East 91st Street. Sergeant Butler drove to Portis’ address and
noticed a tan car parked on the street. He and Officer Sanders also saw a man
matching Portis’ description walking by a nearby abandoned building. Portis was
suspiciously looking over his shoulder as he walked in a "hurriedly fashion”;
therefore, the police followed him to a parking lot. Sergeant Butler approached
Portis and inquired if his name was Glen, to which Portis responded "yes."

The officers exited their vehicles, and Officer Sanders patted down Portis. The
pat down revealed a cell phone with a plastic bag of cocaine attached in Portis’
pants pocket. According to Officer Sanders, while patting down Portis, he felt a
hard object in his pocket. The object was shaped like "a magazine or the handle
to a service weapon.” When he pulled the object out of the pocket, it was a cell
phone with a plastic bag that was knotted with a long open end. According to the
officer, when he feels an object that he believes might be a weapon, he
immediately pulls it out. Officer Sanders specifically testified that he did not
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handcuff Portis until after the pat down.

Issues — Was there reasonable suspicion for the stop of Portis based on the
information given by the known citizen? Did Officer Sanders have reasonable
suspicion that Portis was presently armed thereby justifying a pat-down? Was
this pat-down conducted in a legal manner?

Analysis and Holding — The police based their reasonable suspicion upon
statements made by an informant (Roberts). Courts generally recognize three
categories of informants: 1) identified citizen informants, 2) known informants,
and 3) anonymous informants. The court found that Roberts was an identified
citizen informant because Officer Cruz testified that he spoke to Roberts face-to-
face in the driveway of his home immediately following the alleged shooting,
obtained Roberts' name, and recorded his last name.

Even with known informants you must briefly analyze the information given to
you as well as the information source to decide if it is trustworthy. Factors to
consider include the following: 1) Whether the information was gained from the
informant's personal observation, 2) whether the informant had continued contact
with the police, and 3) what motivation prompted the tip. This is a totality of the
circumstances test thus the factors are balanced by the court and there might be
other factors too.

This was a good Terry stop. The court found that under the totality of the
circumstances, Roberts' information was reliable. Roberts told police, face-to-
face, that Portis had been shooting, left in a tan car, and had lived at the address
on 91st Street. Roberts answered all of the officer's questions right at the scene.
Finally, Roberts was motivated to inform the officers after they asked who had
been shooting. In fact, the fact that the suspect was Roberts' stepfather makes
the information even more reliable. It is unlikely that Roberts would purposely
misinform the police that a family member had committed a crime. The court also
found that based on the totality of the circumstances (all the information given
and the circumstances the officers saw when contacting Portis), the police
conducted an appropriate Terry stop.

There was a good legal basis for a pat-down. During a Terry stop, an officer
may perform a protective search for weapons if, based upon a totality of
the circumstances, he has areasonable suspicion that an individual is
presently armed. In this case the court said it was clear that the officers had a
reasonable suspicion that Portis was armed and dangerous based on the type of
call, what Robert’s told the officers, and Portis’ observed behavior.

The pat-down was done properly. During the patdown, Officer Sanders felt a
hard object in Portis’ pocket and, based on his experience, determined from the
object's size and shape that it might be a gun. During a protective pat down, if
an officer feels an object whose size and density indicated it might be a
weapon, he may remove the object.
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Arizona v. Johnson, 2009 U.S. LEXIS 868

*This is a brand new U.S. Supreme Court ruling on pat-downs of passengers in
cars which have been stopped by the police. This is an important statement by
the U.S. Supreme Court on officer safety. One thing to bear in mind about this
decision — this case says you can pat-down passengers during a routine traffic
stop if you have reasonable suspicion they are armed — it doesn’t say you can
automatically pat-down all passengers during routine traffic stops.

Facts -- Officer Maria Trevizo and Detectives Machado and Gittings were on
patrol in Tucson near a neighborhood associated with the Crips gang. At
approximately 9 p.m., the officers pulled over an automobile after a license plate
check revealed that the vehicle's registration had been suspended for an
insurance-related violation. Under Arizona law, the violation for which the vehicle
was stopped constituted a civil infraction warranting a citation. At the time of the
stop, the vehicle had three occupants -- the driver, a front-seat passenger, and a
passenger in the back seat, Defendant Lemon Montrea Johnson. In making the
stop the officers had no reason to suspect anyone in the vehicle of criminal
activity.

The three officers left their patrol car and approached the stopped vehicle.
Detective Machado instructed all of the occupants to keep their hands visible. He
asked whether there were any weapons in the vehicle; all responded no.
Detective Machado then directed the driver to get out of the car. Detective
Gittings dealt with the front-seat passenger, who stayed in the vehicle throughout
the stop. While Machado was getting the driver's license and information about
the vehicle's registration and insurance, Officer Trevizo attended to Defendant
Johnson.

Officer Trevizo noticed that, as the police approached, Johnson looked back and
kept his eyes on the officers. When she drew near, she observed that Johnson
was wearing clothing, including a blue bandana that she considered consistent
with Crips membership. She also noticed a scanner in Johnson's jacket pocket,
which "struck her as highly unusual and cause for concern,"” because "most
people” would not carry around a scanner that way "unless they're going to be
involved in some kind of criminal activity or are going to try to evade the police by
listening to the scanner.” In response to Officer Trevizo's questions, Johnson
provided his name and date of birth but said he had no identification with him. He
volunteered that he was from Eloy, Arizona, a place Officer Trevizo knew was
home to a Crips gang. Johnson further told Trevizo that he had served time in
prison for burglary and had been out for about a year.

Officer Trevizo wanted to question Johnson away from the front-seat passenger
to gain "intelligence about the gang Johnson might be in." For that reason, she
asked him to get out of the car. Johnson complied. Based on Officer Trevizo's
observations and Johnson's answers to her questions while he was still seated in
the car, Officer Trevizo suspected that "he might have a weapon on him." When
he exited the vehicle, she therefore "patted him down for officer safety.” During
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the pat-down, Officer Trevizo felt the butt of a gun near Johnson's waist. At that
point Johnson began to struggle, and Officer Trevizo placed him in handcuffs.
Johnson was charged in state court with possession of a weapon by a prohibited
possessor and was convicted.

Issue — Did the officer have a legal basis to pat-down Johnson?

Holding and Analysis — The answer is yes! This case is really the culmination of
a series of cases from over the past several years. The Supreme Court has held
previously that "once a motor vehicle has been lawfully detained for a traffic
violation, the police officers may order the driver to get out of the vehicle without
violating the Fourth Amendment's proscription of unreasonable searches and
seizures." Citing Terry as controlling, the Court further held that a driver, once
outside the stopped vehicle, may be patted down for weapons if the officer
reasonably concludes that the driver "might be armed and presently dangerous."
The Supreme Court then later held "an officer making a traffic stop may order
passengers to get out of the car pending completion of the stop.” Finally, the
Supreme Court has held that a passenger is seized, just as the driver is, "from
the moment a car stopped by the police comes to a halt on the side of the road."

The Court, combining the reasoning of all these prior cases, held that officers
who conduct "routine traffic stops" may "perform a 'patdown’ of a driver and any
passengers upon reasonable suspicion that they may be armed and
dangerous." The court summed this case and all its prior holdings by stating that
a lawful roadside stop begins when a vehicle is pulled over for investigation of a
traffic violation. The temporary seizure of driver and passengers ordinarily
continues, and remains reasonable, for the duration of the stop. Normally, the
stop ends when the police have no further need to control the scene, and inform
the driver and passengers they are free to leave. A traffic stop of a car
communicates to a reasonable passenger that he or she is not free to terminate
the encounter with the police and move about at will. Nothing occurred in this
case that would have conveyed to Johnson that, prior to the frisk, the traffic stop
had ended or that he was otherwise free "to depart without police permission.”
Officer Trevizo surely was not constitutionally required to give Johnson an
opportunity to depart the scene after he exited the vehicle without first ensuring
that, in so doing, she was not permitting a dangerous person to get behind her.

State v. Davis, 2008 Ohio 5756

*This is a CPD case. It brings a lot of Terry related concepts together and
answers when you may handcuff during Terry stop and how you may use force
to remove drugs from a detainee’s mouth?

Critical Points of this Case:

*Use of the handcuffs to carry out this Terry stop was reasonable based on
circumstances because defendant’s actions indicated he was flight risk — YOU
CANNOT HANDCUFF ALL DETAINEES!
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*Officer had probable cause to search defendant’s mouth because officer
believed defendant was attempting to conceal drugs in his mouth based on
mumbled speech and cellophane baggy in his mouth.

*These circumstances compelled immediate action (exigent circumstance) thus
immediate search of the mouth was valid. The amount and type of force (pain
compliance) used was not excessive.

Facts: Around 3 a.m. CPD Officer Matthew Liford and his partner, Officer
Berger, were on patrol on Mount Vernon Avenue in the near-east side of
Columbus, when they passed a stopped vehicle in which a man was leaning into
the passenger-side window. The officers drove around the block and pulled up
behind the vehicle without turning on a siren or flashing the vehicle's lights. The
two men who were in the vehicle quickly and immediately exited the vehicle and
walked in opposing directions. The engine of the vehicle was still running, and
the vehicle was at least partially blocking the roadway, with the front end of the
vehicle angled toward the curb. Defendant had been sitting in the passenger seat
of the vehicle. Officer Liford told defendant to come with him and that he was
being detained. Officer Berger detained the vehicle's driver. Due to how quickly
defendant and the driver exited the vehicle, the officers decided to handcuff
them. The officers were unable to detain the person who had been leaning into
the vehicle when they originally passed the vehicle. Defendant briefly choked on
something that he was trying to swallow, and Officer Liford walked defendant
over to the cruiser to question him. Officer Liford did not frisk defendant for
weapons.

Officer Liford questioned defendant about his identity, why he exited the vehicle
so quickly, and whether the vehicle was stolen. After Officer Liford began to
converse with defendant, he noticed that defendant was mumbling, as if his
mouth was full of something. He also noticed a cellophane bag in defendant's
mouth. Based on his nine years of experience as a police officer, Officer Liford
has learned that people attempt to hide drugs by using cellophane in their
mouths and other areas of their bodies. Officer Liford instructed defendant to spit
out what was in his mouth, and defendant refused to comply. In view of the
circumstances, Officer Liford believed that defendant was attempting to conceal
drugs. Officer Liford held defendant and signaled for Officer Berger to assist him.
Officer Berger performed "basic pain compliance" on defendant's jaw as a means
to get him to open his mouth. The "pain compliance” technique involved the
application of pressure on the part of defendant's jaw near his ear. Defendant
spit out what was in his mouth, which was determined to be a cellophane bag
containing crack cocaine.

Issues: Was this a good Terry stop? Was handcuffing the defendant a
reasonable part of this Terry stop? Did the officer have probable cause to search
defendant’s mouth? Was there an exigent circumstance supporting the
immediate search? Was the amount of force used to do search reasonable?
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Analysis and Holding: The court found that there were specific and
articulable facts to justify an investigatory detention in this case. Officer
Liford and his partner passed a vehicle with a person leaning in the passenger-
side window. They pulled their cruiser behind the vehicle, and defendant and the
driver hastily exited the still running vehicle that was positioned in a manner that
at least partially blocked the roadway. Defendant and the driver began walking in
opposite directions. These circumstances, viewed in totality, provided
reasonable suspicion that a crime had been committed or was about to be
committed.

The use of the handcuffs was a reasonable restraint on defendant's liberty
in view of the circumstances that provided the basis for the investigatory
stop. It was reasonable for Officer Liford to believe that defendant was a flight
risk considering defendant's immediate actions after the officers pulled up in their
cruiser. Defendant and the driver, in the words of the officer, "jumped out" of the
still-running vehicle, and then started walking away from the vehicle in opposite
directions. Using handcuffs as a method of detaining defendant and the driver
served the purpose of preventing flight during the investigatory stop. The court
also noted that handcuffing was reasonable in that it allowed the officers to safely
guestion the two detainees separately and without putting them in the cruiser.

The facts and circumstances were sufficient to warrant a reasonable belief
that defendant was attempting to conceal drugs in his mouth. Deciding if
the search of defendant’s mouth was reasonable is really a three step process:
1) Did the officers have probable cause to believe defendant had concealed
drugs in his mouth; 2) Was their an exigent circumstance justifying an immediate
search of his mouth; 3) Was the amount of force used to search reasonable
under the circumstances?

First, the court found there was probable cause for the search based on these
facts: Although the officer did not observe the cocaine in defendant's mouth, the
observance of the cellophane bag in defendant's mouth was significant under the
surrounding circumstances. Attempted concealment of the contents of a
cellophane bag would seem to be the only plausible explanation for why a person
would place such an item in one's mouth. Second, the court found this was an
exigent circumstance. The circumstances compelled immediate action, especially
considering defendant had already demonstrated intent to ingest the contraband.
The exigent circumstances supporting immediate search were the need to stop
the imminent destruction of evidence and the need to prevent injury to the
arrestee. Third, the court found the amount and type of force (pain compliance)
used to be reasonable amount of force to carry out search of defendant’'s mouth.

Columbus Division of Police Page 23 February 1, 2009



VEHICLE SEARCHES

Passenger’s Belongings

State v. Mercier, 177 Ohio St.3d 1253

Facts: On July 17, 2005, at about 6:40 p.m., Mercier was a passenger in Charles
Hagedorn's car. Hagedorn exited from his car, approached the vehicle of a
confidential informant, and sold the informant about a half pound of marijuana.
Mercier stayed in Hagedorn's car while the sale took place. Hagedorn returned
to his car and drove away with Mercier still in the front passenger's seat.

Police stopped Hagedorn's car approximately one to two minutes after the sale.
Lieutenant Zumbiel questioned Hagedorn, who admitted that there was
marijuana in his car. Hagedorn opened a middle console and handed

Zumbiel marijuana. Police removed Hagedorn from the car and patted him
down, recovering the buy money and some rolling papers. Hagedorn was then
placed in a police cruiser.

After arresting Hagedorn, the police ordered Mercier, who was holding her purse
on her lap, to get out of the vehicle and leave her purse behind. Zumbiel
searched Mercier's purse. He found an Advil bottle, which he opened. The
bottle contained four Adderall pills, a form of amphetamine.

Issue: Did officers have probable cause to search Mercier’'s purse?

Holding: Yes. Police officers with probable cause to search a car may search a

passenger's belongings found in the car that could conceal the object of the
search.

Plain Smell

State v. Gonzales, 2009 Ohio 168 (Wood Co.)

Facts: While on patrol northbound on highway Interstate 75, Sergeant Gazarek
of the Perrysburg Township Police Department saw a Jeep Cherokee with
Kansas license plates without an illuminated rear license plate light. For the
license plate illumination violation, he initiated a stop. Gonzales was driving and
a female passenger was in the front passenger seat. He testified that as he
approached the passenger side of the vehicle, he smelled a strong odor of raw
marijuana emanating from the passenger compartment. Gazarek testified that
the odor was strong enough to lead him to believe the car contained a large
amount of marijuana. The trial court determined that Gazarek's training and
experience qualified him to recognize the odor of raw marijuana.

Gazarek asked Gonzales for her driver's license; she produced a Texas driver's
license. Gazarek asked Gonzales who owned the vehicle; Gonzales responded
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that it belonged to a friend and retrieved the paperwork from the glove
compartment. Gazarek noted that Gonzales' hand was "visibly shaking" as she
did.

Gazarek then asked Gonzales to step from the vehicle and together they walked
to the rear of the Jeep. Gazarek "didn't beat around the bush" and first asked
her, "How much marijuana is in the car?" Gonzales reportedly responded with a
"1,000 yard stare" and said, "l don't know." Gonzales also told Gazarek, in
response to a question, that they were going to Detroit. Gazarek asked her to sit
in the rear of his patrol car and he informed her he was going to search her
vehicle.

Just then, Officer Monica Gottfried, the backup Gazarek called, arrived; Gazarek
told Gottfried he had smelled raw marijuana in the Jeep. Gazarek then walked
up to the passenger, still in the Jeep, and asked her where they were heading.
The passenger told him they were going to Denver. Gazarek then asked the
passenger to get out of the Jeep and he seated her in Gottfried's patrol car.

Gazarek and Gottfried then began their search of the Jeep. Looking through the
Jeep's rear window, down into the cargo area, they saw a vinyl cover stretched
from the back of the back seat to the Jeep's back hatch. The vinyl cover
appeared factory-installed, and it was mounted and attached to the back seat
and hooked to the back hatch and sides. Using his flashlight, Gazarek could see
a gap of a few inches on each side of the vinyl cover, and could only see that
"something was underneath."”

The first thing Gazarek and Gottfried did was open the rear hatch of the Jeep.
Through the open rear hatch, they opened the vinyl cover over the cargo area.
They found duffel bags in the cargo area underneath the vinyl cover. They
opened the duffel bags, and found approximately 150 pounds of marijuana
packed in bricks.

Issue: Did officers have probable cause to search the cargo area of the Jeep?

Holding & Analysis: Yes. The scope of a vehicle search is defined by the
places in which an officer has probable cause to believe contraband exists -- not
by the particular type of container or compartment.

The odor of burnt marijuana in the passenger compartment of a vehicle does not,
standing alone, establish probable cause for a warrantless search of the trunk of
a vehicle. This proposition is established by the common sense observation that
an odor of burning marijuana would not create an inference that burning
marijuana was located in a trunk. In contrast, the odor of raw marijuana provides
different probable cause than the odor of burnt marijuana. The odor of raw
marijuana -- especially an overwhelming odor of raw marijuana -- creates
probable cause to believe that a large quantity of raw marijuana will be found.

An officer may rationally conclude that a large quantity of raw marijuana would be
located in a vehicle's trunk.
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If, during a valid stop, an officer qualified to recognize the smell of raw marijuana
detects an overwhelming odor of raw marijuana, the officer is justified in believing
that the vehicle contains a large amount of raw marijuana. If no large amount of
raw marijuana is seen in the passenger compartment, the officer is justified in
believing that a large amount of raw marijuana may be found in a container or
compartment -- including the trunk.

Protective Sweeps

State v. Haidet, 2009 Ohio 205 (Stark Co.)

Facts: On June 10, 2008, at approximately 2:30 a.m., Officer Zachary Taylor and
his partner, Officer Michael Volpy, observed Haidet make an illegal u-turn. The
officers followed the vehicle and observed "erratic driving behavior." Once he
stopped, Haidet exited his vehicle and told the officers he was at the location to
visit a friend, Mark Weigand. Upon investigation, the occupants of the residence
denied knowing Haidet or Mr. Weigand. Haidet was patted down and placed in
the back of the cruiser "because of his evasive behaviors and the way he was
acting. His story wasn't adding up. Just for our safety as well. We checked the
exterior of his clothing, make sure he does not have any weapons on his person."
During the pat down, Haidet was "continually moving, asking several questions.
He would not comply with our -- us telling him to keep his hands on the car, stop
moving around.”

Officer Taylor testified they were going to issue a traffic citation for the illegal u-
turn and release Haidet. However, Officer Taylor thought a "Terry pat down" on
Haidet’s vehicle was warranted: "Because of his actions, the story not adding up.
If he was lying about where he was going, what he was doing at that house, his
immediate evasive actions and his change of behavior, his driving behavior was
changed when we observed him and he observed us. Um, just his whole -- the
whole situation of him being evasive. Wanted to ensure our own safety and the
public safety that he did not have a weapon or anything in that car that we
needed to know about."

Haidet refused to give the officers consent to search his vehicle, and claimed the
keys were locked inside the car. Officer Taylor knew from the pat down search
that the keys were in Haidet's pocket, "which again sets off a red flag that
something is not right here." As Officer Taylor spoke with Haidet about the keys,
Officer Taylor observed Haidet "reach down near his foot, place what appears to
be a set of keys on the floor of the back of the police car. At that time | pull him
out of the police car. The keys are laying right there on the floor of the police
car." Upon unlocking the vehicle and opening the door, Officer Taylor noticed a
"strong smell of raw marijuana.”
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Issue: Did officers have reasonable articulable suspicion to support the
protective sweep of Haidet’s vehicle?

Holding & Analysis: Yes. Haidet's driving behavior was erratic, he lied to the
officers about visiting a friend, he was evasive during the pat down search of his
person, and he lied about the car keys. Considering that the officers were about
to release Haidet to return to his vehicle, all of the cited facts support the
conclusion that officer safety was an issue.

State v. Caulton, 2008 Ohio 6090 (Hamilton Co.)

Facts: Caulton was driving a car that had darkly tinted windows and no license-
plate light. Police pulled him over. Officer Lori Smith approached Caulton's car
and saw him making suspicious movements in the area of the car's center
console. Smith had had prior contact with Caulton--a passenger in Caulton's car
had shot Smith's partner.

Police handcuffed Caulton and put him in the back of a police cruiser. Smith
testified that, based on Caulton's behavior during the stop and on her prior
contact with him, she decided to look inside the car's center console, suspecting
that Caulton may have been hiding a gun. In the console, Smith found a small
scale with white residue on it.

Issue: Did Officer Smith have reasonable articulable suspicion to support the
protective sweep of Caulton’s vehicle?

Holding & Analysis: Yes. The police officer's prior contact with Caulton, as well
as the Caulton's furtive movements during the stop, gave the officer the
necessary reasonable suspicion to conduct a limited search of the car for her
own safety, and this remained so even after Caulton had been removed from the
car and placed in a police cruiser.

State v. Wilcox, 177 Ohio App.3d 609 (Montgomery Co.)

Facts: On March 4, 2007, just before midnight, Officers Saunders and Dedrick
were finishing their shift in Dayton's Fifth District when they observed a black
Chevy Tahoe parked along the curb near the intersection of Faulkner and
Riverview. The back door of the Tahoe was ajar and a man was observed
backing cautiously away from the Tahoe, diagonally across the adjacent parking
lot. The officers saw the back door of the Tahoe close. The officers testified that
the area where the Tahoe was observed was a high crime area, and they found
the situation to be suspicious. Believing that a robbery had occurred or was
about to occur, the officers made a U-turn and went back to investigate. As they
were passing the Tahoe, they observed that the windows appeared to be tinted
in excess of the legal limit. The officers decided to pull over the Tahoe for the
equipment violation.
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Officer Dedrick called the stop into headquarters and was advised that the
previous night a black SUV in that area had fled from police. The brake lights of
the Tahoe were still engaged which indicated to the officers the Tahoe was still in
gear. Officer Saunders used the cruiser's PA system to order the driver to turn
off the car and come back to the police cruiser. The driver complied and was
patted down and placed in the rear seat of the cruiser. Officers Orick and
Matthews then arrived at the scene in response to the dispatcher's call for
assistance.

The officers approached the vehicle and saw that there were two passengers
inside, including Wilcox, who was the rear seat passenger. Wilcox was removed
by Officer Orick and patted down and the front seat passenger was removed by
Officer Dedrick and patted down. Officer Saunders testified that it was his
practice to remove everyone from an automobile prior to conducting a window
tint test for his and the other officers' safety when the windows were too dark to
see inside. He also testified that it was his practice to perform a "lunge” area
search before allowing the passengers to return to the vehicle. He defined this
as a search of the areas of the car within reaching distance of the occupants of
the car. During the "lunge" area search, Officer Saunders found a loaded
semiautomatic handgun in the console area, which was reachable by any of the
occupants of the car.

Issue: Did officers have reasonable suspicion to support the protective sweep of
the vehicle?

Holding & Analysis: No. The burden is on the state to show that an officer's
suspicion of criminal activity was objectively reasonable based on the totality of
the circumstances. No such compelling factor exists in this case. The factors
cited by the trial court include the sighting of the man walking in a diagonal away
from the Tahoe, the high crime nature of the neighborhood, the vague
information of a black SUV fleeing police officers in the area on the prior day, and
the fact that the brake lights were still engaged when the Tahoe stopped for the
police.

The trial court correctly acknowledges in its decision that Officer Saunders'
"standard" search of the lunge area of a car with tinted windows before allowing
occupants to reenter it, without more, is unconstitutional. When asked by the
prosecution at the motion to suppress hearing why he performed a search of the
vehicle, Officer Saunders initially responded that it is his practice to always
search the "lunge area" of a vehicle stopped for a window tint violation "[p]rior to
letting anybody back in the vehicle, especially a vehicle we can't see in, that's
standard.” It was not until questioning by the court that Officer Saunders
indicated that another reason they searched the vehicle was because they
suspected a robbery of the man in the parking lot.

While the nature of an area as a high crime area is a factor to be considered in
determining whether a protective search is warranted, that factor alone is
insufficient to justify a protective search. The State presented nothing which
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would reasonably indicate that the man backing away from the Tahoe was being
robbed or about to be robbed. Notably, Officer Saunders testified that the
parking lot the man was backing across was large and the man was
approximately in the middle of the lot. The back door of the Tahoe was ajar, but
was not completely open. No weapons were observed. No investigation was
undertaken regarding the incident. The man was not questioned either before or
after the Tahoe was stopped. The court stated that this incident led to the
reasonable conclusion that there had been some illegal interaction or some
attempted illegal interaction. However, Wilcox points out that this behavior is
also consistent with someone yelling to a friend as they back away. The fact that
is was cold and snowing that night and the fact that the person was walking
backwards could very well account for the cautiousness of the individual's steps.
At best, this may contribute to a hunch that something illegal had happened or
was about to happen, but a hunch does not rise to the l